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Arbitrators -- Jurisdiction -- Grievance framed as violation of Canada Labour Code -- Substantive
issue whether overtime provisions of collective agreement fall below statutory threshold -- Arbitrator
has jurisdiction over dispute -- Canada Labour Code, R.S.C. 1985, ¢. L-2.

Arbitrability -- Concurrent jurisdictions -- Exclusive versus concurrent Jurisdiction models --
Grievance alleging violation of Canada Labour Code -- Inspector/referee’s jurisdiction under Part I1]
not exclusive -- Jurisdiction of arbitrator not ousted -- Canada Labour Code, RS.C. 1985, c. L-2.

Arbitrators - Jurisdiction -- Retention -- Arbitrator has power to retain Jurisdiction to determine
quantum of damages at later date, absent consent of both parties.
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PRELIMINARY AWARD concerning jurisdiction of arbitrator.
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G. Chochla, for the union.
P.J. Warwick, for the employer.

PRELIMINARY AWARD

1. Introduction

[1] This award involves the Employer's preliminary objection to the authority of the arbitrator; firstly,
the jurisdiction to detérmine the grievances, and secondly, the power to retain jurisdiction for quantum
absent the consent of all parties.
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[2] The grievances are framed as a violation of the Canada Labour Code, R.S.C. 1985, c. L-2 (the
"Code"), rather than a breach of the collective agreement between the Employer and the Union (the
"Collective Agreement"). The Employer submits that the grievance procedure in the Collective
Agreement is not available to resolve a dispute when the essential nature of which is the breach of the
Code and not the Collective Agreement. At the root of the grievances is the claim by the Union and its
members for overtime pay determined pursuant to the provisions of the Code. The Employer submits
that such claim falls to be resolved exclusively by the procedure set forth in Part III of the Code.

[3] The Union claims that the power of the arbitrator to settle employment disputes is not limited to
violations that fall squarely [page370] within the four corners of the Collective Agreement, but also
includes the jurisdiction to settle disputes under employment legislation such as the Code.

[4] Assuming I have the requisite jurisdiction to determine the dispute, the Union prefers to not present
evidence on quantum, but leave the issue of quantum to be resolved with the Employer, if the
grievances are first sustained. The Union requests that I remain seized as arbitrator and retain
Jurisdiction to finally resolve the issue of quantum if the parties are unable to do so. The Employer is
not prepared to consent to splitting the case between liability and quantum and insists that the Union
present any evidence relating to the quantification of the alleged damages before there is a
determination on liability. The Employer does not consent to my retaining jurisdiction on the issue of
quantum after determining the merits of the grievances.

II.  Facts

[5] The grievances claim that the Employer did not pay overtime at the rate of one and one-half for
work in excess of standard hours and on statutory holidays. Three types of grievances were tendered.
The January 21, 2003 grievance made by Brian Smith ("Smith"), J ody Ruest ("Ruest"), Peter
Katarynych ("Katarynych"), Steve Foreman ("Foreman"), and David Abraham ("Abraham") states:
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